EXAMPLE

MEMORANDUM OF AGREEMENT BETWEEN

AUTHORIZING AGENCY (DEP or WMD)* AND

ROMA SPONSORING AGENCY/LANDOWNER

*DEP would be the authorizing signatory to ROMAs sponsored by WMDs or on WMD property, ROMAs for single family homeowner use, ROMAs established for use by permits primarily issued by DEP.  WMDs would authorize other ROMAs.

THIS MEMORANDUM OF AGREEMENT is entered into, by and between the XX (ex DEP) and the XX (example-local gov – COUNTY).

WITNESSETH

WHEREAS, Section 373.4135, Florida Statutes, directs the XXCounty/loc.gov. to enter into a Memorandum of Agreement (MOA) with the DEP for an environmental creation, preservation, enhancement, or restoration project sponsored by the XXCounty/loc.gov., for which money is donated as mitigation, if the project provides mitigation for five or more applicants for permits under Part IV of Chapter 373, Florida Statutes, or if such project provides mitigation for 35 or more acres of adverse impacts;


WHEREAS, Section 373.4135, Florida Statutes, provides that such MOA need not be adopted by rule;


WHEREAS, paragraph 373.4135(6)(c), Florida Statutes, sets forth twelve criteria that the MOA for an environmental creation, preservation, enhancement, or restoration project for which money is donated as mitigation must address;

WHEREAS, Section 373.4135, Florida Statutes, authorizes a single MOA for more than one environmental creation, preservation, enhancement, or restoration project, or categories of projects, as long as the elements listed in paragraph 373.4135(6)(c), Florida Statutes, are addressed for each project;

WHEREAS, the parties wish to comply with the requirements of Section 373.4135, Florida Statutes, for the “name” ROMA;

NOW THEREFORE, for and in consideration of the foregoing premises, which are made a part of this MOA, the XXCounty/loc.gov. and the DEP hereby agree to the following:

I. AUTHORITY

This Memorandum of Agreement is entered into under the following authority:

A.
XXCounty/local gov. Authority.  The XXCounty/loc. Gov. enters into this Memorandum of Agreement under the authority of section 373.4135, Florida Statutes, and (citation re. the authorization of the local government or XXCounty/loc.gov.’s governing board or commission, etc.).

B. DEP (or WMD) Authority.  The DEP enters into this Memorandum of Agreement under the authority of Section 373.4135, Florida Statutes, and Section 403.061, Florida Statutes, which authorizes the DEP to enter into memoranda with other public agencies to accomplish the directives and goals of chapter 403, Florida Statutes.

II. TERM, AMENDMENTS, TERMINATION

A. This MOA shall become effective upon the date the last party signs the agreement, and shall remain in effect in perpetuity.  The DEP may terminate use of the “Name” ROMA in accordance with Section II. C. below.  The XXCounty/loc.gov. may terminate the use of the “Name” ROMA as mitigation by providing written notification to the DEP that the XXCounty/loc.gov. has received final payment from all permittees and has closed the project, and the XXCounty/loc.gov. is in material compliance with the success criteria set forth in xxAttachment/Plan to this MOA.  

B. This MOA may be amended upon mutual agreement of the Parties.  Amendments shall be in writing and approved by all Parties.

C. If the DEP determines that the XXCounty/loc.gov. is not in material compliance with the terms and conditions of this MOA and its attachments, it shall provide the XXCounty/loc.gov. with written notice of its material non-compliance, and give the XXCounty/loc.gov. ninety (90) calendar days, or other time period upon which the parties agree in writing, to correct the non-compliance.  If the XXCounty/loc.gov. does not correct the material non-compliance within the agreed upon time, the DEP may terminate use of the “Name” ROMA for mitigation.

D. Termination of the use of the “Name” ROMA for mitigation shall not relieve the XXCounty/loc.gov. of its obligation to manage the lands in accordance with xxAttachment/Plan of the MOA and the responsibilities contained herein shall remain in full force and effect. 
III. RESPONSIBILITIES

(1) The XXCounty/loc.gov. shall execute the “Name” ROMA Plan (hereinafter the “Plan”), attached as XXAttachment and incorporated herein.  Paragraph 373.4135(6)(c) Florida Statutes, sets forth the twelve criteria to be addressed in a MOA, described below and further detailed in XXAttachment:

A. (description of work and timeline) The “Name” project consists of:  brief description – such as a) the acquisition and management of xx acres located in xx (Figure 1). b) enhancement of xx ac of xx by exotics removal/hydro enhancement/planting, etc. c) restoration of xx ac. by restoring hydrology, etc.    A more detailed description of the property and project are included in the attached Plan.
B. (permits required?) The “Name” ROMA will/will not require an environmental resource permit.  Xif the plan does involve dredge and fill activities that need a permit, describe the activities that will need to be permitted and the date the permit was issued or permit application will be submitted.                                           

C. (success criteria) The mitigation success of the “Name” ROMA will be achieved by:   briefly state – a) acquisition and the placement of a CE over xx property or b) eradication of exotic species on xx ac or c) the construction of ditch blocks and the recovery of hydrology and revitalization of vegetation, etc.                        More specific criteria are defined in the attached Plan.

D. (monitoring and long term mgmt) The XXCounty/loc.gov. will be responsible to XXimplement invasive plant management, prescribed burning, and wetland and water resource protection …and/or… fund and implement the long term management plan in accordance with the Plan … to ensure that the mitigation site will be maintained in perpetuity.  
E. (mitigation value-credits or ratios)Mitigation within the “Name” ROMA was evaluated based upon UMAM and the criteria in paragraphs 373.4136(4)(a)-(i) F.S..  The DEP or WMD has established that a potential of xx ## of mitigation credits (name type) can be provided at the ROMA.  Further detail of this assessment is presented in Attachment/Plan.

F. (responsible party)The XXCounty/loc.gov. is responsible for the successful completion of the mitigation work in the “Name” ROMA.
G. (mitigation service area) The geographic area where the “Name” ROMA may be used as mitigation, consists of x basin/basins/or part of basin in which the “Name” property is located, and is shown in Figure x of the Plan. 
H. (full cost accounting, except for single family home ROMAs)Alt 1-Full-cost accounting for the “Name” ROMA, detailed in Exhibit x, is accomplished by requiring that the credit cost includes all land acquisition (of this parcel or in a XX trust to fund future acquisitions), administrative, restoration and management costs associated with the mitigation project.  Long-term management funding will be provided by establishing a management reserve account, with annual interest being placed into the XXCounty/loc.gov.’s  x budget or account, in order to offset annual expenses associated with management activities on the property.  The cost estimates for this mitigation are provided in the Plan.  A summary of the full-cost accounting will be included in the Annual Report as described in the Plan.   The XXCounty/loc.gov. shall make its “Name” ROMA accounting records available for an independent audit by the DEP, if requested. Alt 2- Because the ROMA is available for use only by single family homeowners, as specified in Sec. 373.4135(7), F.S., it is not subject to the full cost accounting provision in Sec. 373.414(1)(b)1, F.S.  Accounting practices for this project are defined in the Plan.
I. (if acquisition is part of project, timeline)  The XXCounty/loc. Gov. will acquire XXproperty as part of this project. This acquisition  (or phases) will occur according to the protocol and timetable provided in the Plan. /or Land acquisition is not part of this project. 

J. (preservation mechanism) The “Name” property will be preserved in perpetuity in accordance with method – Conservation Easement or other – by xx timeframe.  
K. (tracking of mitigation money only for mitigation) The XXCounty/loc.gov.’s will ensure that all monies received for mitigation within the “Name” ROMA will be applied solely to this ROMA and to properly document expenditures and interest earned, with all financial details provided in the Annual Report (Plan - reporting).

L. (termination) In the event that the provisions of this agreement are not fully implemented by the XXCounty/loc.gov., the DEP/WMD shall provide the XXCounty/loc gov., in writing, a warning including a list of required activities and timetable for the accomplishment of these activities.  If the XXCounty/loc.gov., does not comply with these requirements the DEP/WMD may terminate the use of the ROMA, and the XXCounty/loc.gov. shall submit for DEP/WMD approval alternative mitigation activities for any permits which have not been fully mitigated within the ROMA.  The XXCounty/loc.gov., may terminate use of the “Name” ROMA whenever the last impact project has completed its obligations and the DEP has been notified of the termination. The XXCounty/loc.gov. and the DEP/WMD will allow public access to all documents and materials relating to this agreement in accordance with the provisions of Chapter 119, Florida Statutes.

(2) The XXCounty/loc.gov. shall manage the “Name” ROMA lands in perpetuity for the primary purpose of preserving and maintaining the water resources and the environmentally sensitive habitat including protecting the endangered wildlife and plant species found on the property.  Describe funding and or reference the Plan.

(3)  All mitigation funds shall be paid to the XXCounty/loc.gov..  Funds will be placed in the XXappropriate accounts and will be tracked by the XXCounty/loc.gov.’s divisions of XXFinancial Management, Land Acquisition, Land Management and Environmental Resource Management.  The XXCounty/loc.gov. is required to submit an annual report of all donations to the DEP by January 31 of each year; as defined in the Plan.

IV.
NOTICES


All notices required or permitted to be given under the terms and provisions of this MOA shall be in writing and shall be sent by registered or certified mail, return receipt requested, as follows:

As to the DEP:


Florida DEP of Environmental Protection


Division of Water Resource Management


Office of Submerged Lands and Environmental Resources


2600 Blair Stone Road, MS 2500


Tallahassee, Florida  32399


ATTN:

Victoria Tauxe

As to the XXCounty/loc.gov.:


Address/person

V.
INVALIDITY OF PROVISIONS


The invalidity of one or more of the phrases, sentences, clauses, or articles contained in the MOA shall not affect the validity of the remainder of this MOA, provided that the material purposes of this MOA can be determined and effectuated.

IN WITNESS WHEREOF, the parties have caused this Memorandum of Agreement to be executed effective as of the date first set forth above.

Approved as to Form and Legality 

FLORIDA DEP OF 

DEP Office of General Counsel

ENVIRONMENTAL PROTECTION

By:   ________________________

By:_____________________________







Printed Name:____________________







Title:____________________________                                                                         







Date:_____________________________

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 

– SIGNATURE BLOCKS CONTINUE ON NEXT PAGE]

[CONTINUATION OF SIGNATURE BLOCKS FROM PREVIOUS PAGE]

Approved as to Form and Legality 

 

XXCounty/loc.gov.  Office of General Counsel 
XXCOUNTY/LOC.GOV.

By:   ________________________

By:_____________________________







Printed Name:____________________







Title:____________________________                                                                         







Date:_____________________________
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